Town of Fort Myers Beach

Department of Community Development
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MEMORANDUM

To:  Local Planning Agency
From: Frank Shockey, Interim Community Development Director
Date: April 22, 2009

RE:  Regulation of sexually oriented businesses

At LPA request, the Town Manager authorized Jerry Murphy of Murphy
Planning to study the practices of other communities in regulating sexually
oriented businesses and prepare updates to the Town’s ordinance addressing the
subject, which is somewhat aged. In addition to the draft ordinance containing
suggestions for possible Town policy, Mr. Murphy has provided voluminous
background material which has been encoded onto data discs for your reference.
The locations of these various examples and studies included are cataloged in
relation to their file names in the attached table of contents, for ease of retrieval
when using the disc.



SECONDARY EFFECTS STUDIES

GENERAL

Environmental Research Group 1996 PDF (822KB)

ARIZONA

Phoenix, AZ 1984 PDF (272KB)
Phoenix, AZ Factual Record (1995-1998)
Cabarets, Part 1 PDF (968 KB)
Cabarets, Part 2 PDF (841 KB)
Cabarets, Part 3 PDF (1.34 MB)

In-Call Nude Studios PDF (1.59 MB)
Sex Clubs, Part 1 PDF (1.02 MB)

Sex Clubs, Part 2 PDF (1.10 MB)

SOB Supplement, Part 1 PDF (1.18 MB)
SOB Supplement, Part 2 PDF (1.54 MB)
Topless Bars, Part 1 PDF (1.09 MB)
Topless Bars, Part 2 PDF (1.08 MB)

Tucson, AZ 1990 PDF (184KB)

CALIFORNIA

Garden Grove, CA 1991 PDF (1919KB)
Los Angeles, CA 1977 PDF (3059KB)

Whittier, CA 1978 PDF (529KB)

COLORADO

Adams County, CO 1990 PDF (381KB)

Denver, CO 1998 PDF(2963KB)

CONNECTICUT

Milford, CT 2004

FLORIDA
Manatee County, FL 1987 PDF (733KB)
Daytona Beach, FL 2004

Ybor City, FL 2003



GEORGIA

St. Mary's, GA 1996 PDF(90KB)

Rome, GA 1995 PDF(331KB)

INDIANA

Indianapolis, IN 1984 PDF (2099KB)

Indianapolis, IN and Los Angeles, CA 1984 PDF (345KB)

MINNESOTA

Minneapolis, MN 1980 PDF (2301KB)
Minnesota Attorney General's Report 1989 PDF (1401KB)

St. Paul, MN 1983 PDF (427KB)

MISSOURI

Kansas City, MO 1998-1999
Part 1 PDF(2775KB)
Part 2 PDF(7784KB)
Part 3 PDF(1626KB)
Part 4 PDF(2176KB)

NORTH CAROLINA

New Hanover County, NC 1989 PDF (600KB)

NEVADA

Las Vegas, NV 1978 PDF (971KB)

NEW YORK

Cattaraugas County, NY 1998 PDF (1089KB)
Islip, NY 1980 PDF (3491KB)
New York City, NY 1994 PDF (3515KB)

New York Times Square 1994 (Word)

OHIO

Cleveland, OH 1977 PDF (95KB)

OKLAHOMA

Oklahoma City, OK 1986 PDF (131KB)

Oklahoma City, OK 1989 report on SOB abatement PDF (271KB)



TEXAS

Amarillo, TX 1977 PDF (593KB)
Austin, TX 1986 PDF (1726KB)
Beaumont, TX 1982 PDF (264KB)
Cleburne, TX 1997 PDF (600KB)
Dallas, TX 1997 PDF (867KB)

El Paso, TX 1986 PDF (1359KB)

Houston, TX 1997 PDF (709KB)

VIRGINIA

Newport News, VA 1996 PDF (2171KB)

WASHINGTON

Bellevue, WA 1998 PDF (2841KB)
DesMoines, WA 1984 PDF (2759KB)

Seattle, WA 1989 PDF (1137KB)

WISCONSIN

St. Croix County, WI 1993 PDF (500KB)



The Town will suspend a license for a period not to exceed thirty (30) days
if it determines by a preponderance of evidence that a licensee or an employee if
a licensee has:

(A) violated or is not in compliance with any provision or requirement of this
ordinance;

(B) refused to allow an inspection of the sexually-oriented business premises
as authorized by this chapter.

SECTION 14. Revocation of License.

(A)

evidence that:

(1)
license has been previously suspended
months;

(2)

during the application process; )
(3)  a licensee knowingly allowed pggéses S

substance on the premises; :‘;a
4)

()
(6)
(7)

)

i xt;;@l mtercourse sodomy, oral copulation, masturbation, or other

ctitgibeeur in or on the licensed premises;

a licensee knowingly allowed the possession, sales, or service of alcoholic

‘beverages on the premises; or

(9) a licensee is delinquent in payment to the Town, County, any special
district within the municipal limits of the Town, or State for any taxes or
fees past due.

(9)

(C)  When the Town revokes a license, the revocation will continue for one (1)
year, and the former licensee will not be issued a sexually-oriented business
license for one (1) year from the date the revocation became effective. If,
subsequent to revocation, the Town finds that the basis for the revocation has




been corrected or abated, the former licensee may be granted a license no
sooner than ninety (90) days since the date the revocation became effective.

SECTION 15. Transfer of License Prohibited.

A licensee must not transfer a license to another person, and a licensee must not
operate a sexually-oriented business under the authority of a license at any place
other than the address of the sexually-oriented business designated in the

application.

SECTION 16. Location of Sexually-Oriented Businesses.

this Ordinance or Chapter 34 of the Town of
Development Code, as amended.

perates, causes, or
ment, or transfer of

(C) .
allows the operation, esi;gq !s nt,"or malntenance of more than one (1)
sexually-oriented busmeﬁe in‘the .
the increase of floor, area ofgé'
structure, or portion th r

(D) For puﬁbéeeﬁ i, Ordinance, the distance between any two (2)
sexually—orlen ed bué&gﬁesses is measured on a straight horizontal line, without
erveqﬁng structures, objects, or political boundaries, from the
éessxpsérlmeter boundary lines of each parcel of land on which

Any ‘se uaIIy -oriented business lawfully operating on
but, ;rl’ violation of any provision of subsections (A) through (D) of this
Section is deemed a nonconforming use. The nonconforming use may continue
for a period not to exceed one (1) year from the effective date of this Ordinance,
unless sooner terminated for any reason or voluntarily discontinued for a period
of thirty (30) days or more. Such nonconforming uses must not be increased,
enlarged, extended, or altered except that the use may be changed to a
conforming use. If two (2) or more sexually-oriented businesses are within 1000
feet of each other and otherwise in a permissible location, the sexually-oriented
business that was first established and continually operating at a particular




location is the conforming use and the later established business{es) (is/are)
nonconforming.

(F) A sexually-oriented business lawfully operating as a conforming use is not
rendered a nonconforming use by the location, subsequent to the grant or
renewal of the sexually-oriented business license, of a use listed in subsection B
of this Section within 1000 feet of the sexualiy-oriented business. This provision
applies only to the renewal of a valid license, and does not apply when an
application for a license is submitted after a license has expired or been revoked.

SECTION 17. Regulations Pertaining to Employee Records.
(A) The licensee of a sexually-oriented business is requ;ﬁr}slble for kegping a
record of all employees who are currently employed by the" astaaﬁéhment%nd of
all former employees who were employed by the (ﬁestablisﬁpwent during the
preceding one (1) year period. The record must contaifizthe dLm;ent or former
employees full legal names, including any aliases !

(B) The original records required by Sectigl
exact copies thereof, must be kept at the )

Town Manager, an autherrlzed Tow *’employee or a law enforcement officer
gﬁﬁerwuse pursuant to law, make available for
inspection the orlgma sge@m S @ﬁhe true and exact copies thereof, during normal
worklng hoursgE ﬁq ] e hours of operation of the sexually-oriented

at a guest unit in a hotel, motel, resort, or a similar commercial
q*m has been rented and vacated two (2) or more times |n a period of

estabilshment is an adult motel as that term is defined in this ordinance.

(B) A person in control of a guest unit in a hotel, motel, resort, or similar
commercial establishment that does not have a sexually-oriented business
license commits a misdemeanor by allowing a guest unit to be occupied for any
form of consideration by a person and, within ten (10) hours from the time the
room is rented, by allowing the same guest unit to again be occupied for any
form of consideration.




SECTION 19. Additional Regulations for Exhibition of Sexually-Explicit
Live Entertainment or Graphic Media in Viewing Rooms.

(A) A person who operates or causes to be operated a sexually-onented

[ th in a viewing
a film, video
cassette, live entertainment, or other media that depicts specified sexual
activities or specified anatomical areas, must comply with the following
requirements:;

(1)  Upon application for a sexually-oriented business Ilcenge theia;apllcation
must be accompanied by a diagram of the premI%es showmj () plan
thereof specifying the location of one (1) or more mma er*é stations and
the location of all overhead lighting fixtures and design: i any portuon(s)
of the premises in which patrons will not be allowed::

may hot exceed thirty-two (32} square feet Pf

posted, if granted. A professionally pe"’
englneers or archttect's blueprlnt illr rééémlred however, each.

some deS|gnated street or

of the interior of the prem;ses to a
inches. The Town may W@Ne the foregoing diagram for renewal
apphcatlons if the»-agp?tg;at %qopts a diagram that was previously

(2)
3

(4)

C vg' ;Fation or location of a manager's station may be
f;g;@ légapproval of the Town.
e I|censee of the premlses to ensure that at Ieast one (1)

(5) 4 e of the premises must be conf:gured in such a manner that

pren‘égses to WhICh any patron is allowed access for any purpose,
émluﬂmg restrooms, from a manager's station. If the premises has two
(2) or more manager's stations designated, then the interior of the
premises must be configured in such a manner that there is at all times a
direct, unobstructed line-of-sight view of every area of the premises to
which any patron is allowed access for any purpose, except restrooms,
from at least one (1) of the manager's stations. Restrooms must not
contain any equipment for viewing any graphic media that depicts
. specified sexual activities or specified anatomical areas. .
(6) It is the duty of the licensee to ensure that the direct line-of-sight view




specified in subsection (5) remains unobstructed by any doors, curtains,
partitions, walls, merchandise, display racks or other materials and, at all
times, to ensure that no patron is permitted access to any area of the
premises that has been designated as an area in which patrons will not be
allowed in the application filed pursuant to subsection (1) of this Section.

(7)  No viewing room may be occupied by more than one (1) person at any
given time.

(8) The premises must be equipped with overhead lighting fixtures of
sufficient intensity to illuminate every place to which patrons are permitted
access at an illumination of not less than five (5.0) fo idandles as
measured at the floor level. i

(9) It is the duty of the licensee to ensure that the lllur@gnatio ,gzj,escnbed
above is maintained at all times when any patropiis P sent @p the
premises.

(10) The licensee must not allow openings of any kind to exi
rooms or booths.

{(11) A person must not make or attempt to

between viewing booths or rooms.

etween viewing

(12)
(13)

(14)

(B) A person hawq awftluty Underﬁ‘gubsection (1) through (14) of Subsection
(A) of this Section co ‘g"‘?@éts a @:sd&meanor if he knowingly fails to fulfill that duty.

(A) A nude model studio must not employ any person under the age of 18
years.

(B) A person under the age of 18 years commits a violation if the person

appears semi-nude or in a state of nudity in or on the premises of a nude model
studio.
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(C) A person commits a violation if the person appears in a state of nudity, or
knowingly allows another to appear in a state of nudity in an area of a nude
model studio premises that can be viewed from the public right of way.

(D) A nude model studio must not place or permit a bed, sofa, or maitress in
any room on the premises except that a sofa may be placed in a reception room
open to the public.

SECTION 22. Patron Age Restrictions at a Sexually-Oriented Business.

i
s!ai%g -

i

A person commits a misdemeanor if the person knowingly 2 éfws a person

under the age of 18 years on the premises of a sexually—onente@ ‘busine "§s

SECTION 23. Hours of Operation.

(1)
2)
(3)

ng thez}é@penmg or operation of a sexually-oriented business, regardless of
whethemg;ﬁot a license has been issued under this ordinance for said business,

,,,,

during the hours of prohibition provided in subsection (A) of this Section.

(C) ltis uniawful and a person commits a misdemeanor if, by working as an
employee of a sexually-oriented business, regardless of whether or not a
license has been issued under this ordinance for said business, said
employee engages in any performance, solicits any performance, makes
any sale, solicits any sale, provides any service or solicits any service

i VL e L
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associated with the sexually-oriented business during the hours of
prohibition provided in subsection (A) of this Section.

SECTION 24. Additional Criminal Prohibitions.
In addition to the criminal provisions found at other sections of this
Ordinance, the following criminal provisions also apply to sexually-oriented

businesses:

(A) It is unlawful and a misdemeanor for a licensee or operato

where the licensee, operator, or employee knows of shou
following:

(1)  That the sexually-oriented business does not he
business license issued under this Ordinance; or.
(2) That the sexually-oriented business has_a lice

expired, revoked, or suspended.

(B) It is unlawful and a person com misderteanor by altering or
otherwise changing the contents of ay exua ‘g—v 2nted business or employee
license.

SECTION 25.
Businesses.

(A) Every sexualiy—ongnte
business is license
requirements:;

(N Malntalga thigpn

@ év%tg

rmjﬁ all applicable:

federal, State, or local building, fire, and health statutes, codes,
ordinances, and regulations;
(b)  State and local zoning and land use laws and regulations; and

(3) Maintain a continuously updated compilation of the records required by
this Ordinance and, on the first Monday of every month, provide the Town
Manager or designee with an update of those records for all persons who
are, or have been, employees at the business since the first Monday of
the previous month, and their positions.
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(B) No licensee or operator may change the name of a sexually-oriented
business unless and until the licensee or operator satisfies each of the following
requirements:

(1)  Provide the Town Manager or designee 30 days notice in writing of the
proposed name change; and

(2) Pays the Town Manager or designee a three dollar ($3.00) change of
name fee; and

(3) Complies with Fictitious Name Act codified in § 865.09, Flori i Statutes.

SECTION 26. Exemptions.

(A) It is a defense to prosecution under Section 6 of "fhgl,s meance that a
person appearing in a state of nudity did so in a modeling classi erated

(1) by a proprietary school, licensed by the State of
college, or university supported entirely or bé?ﬁy b
(2) by a private college or university that mai ;”an ,,operates educational
programs in which credits are tran ;

(3) in a structure:

(@)  that has no sign vi 'E
other advertising
viewing; and, ‘

(b)  where, in ogder :
least three (3) days in radvance of the class; and

: ~e‘5q%gse'ci} ‘any specified anatomical area during the person’s bona
r br dressmg room. if the dressing room is on the premises

of a %a;w”
emplloye S;s

SECTI@M ,3;7 Enforcement and Penalties.

(A) If any person fails or refuses to obey or comply with or viclates any of the
criminal provisions of this Ordinance, such person upon conviction of such
offense, is guilty of a misdemeanor and will be punished by a fine not to exceed
$500.00 or by imprisonment not to exceed 60 days in the County jail, or both, in
the discretion of the court. Each non-compliance or violation will constitute a
separate offense.

-----




(B)  Nothing herein contained will prevent or restrict the Town from taking any
other lawful action in any court of competent jurisdiction necessary {0 prevent or
remedy any non-compliance or violation. Such other lawful actions will include,
but will not be limited to, an equitable action for injunctive relief or an action at
law for damages.

(C)  Further, nothing in this Section will be construed to prohibit the Town from
prosecuting any violation of this Ordinance by means of the code enforcement
system established pursuant to the authority of Chapter 162, Florida Statutes.

(D) All remedies and penalties provided for in this Section are,

violation.
SECTION 29. Judicial Revie\%,;;

After denial of an 2
suspension of any license, or gfevéa@g I
may seek prompt juggmaf: review of
competent junsdlctlof"ig. The administrative action will be promptly reviewed by
the court. i :

f?ff}
g

SECTION 30. L

rtffbéﬁsyers Beach employees, the Town Council, the Lee County
Il other Town agencies and agents, and all other County
offie t;e s agﬁn@&’nd employees, charged with enforcement of the State and local
laws' and dches are immune from prosecution, civil or criminal, for reasonable,
good féxmwﬁespass upon a sexually-oriented business while acting within the
scope of authority conferred by this Ordinance.

SECTION 31. Notice

Any notice required or furnished by the Town under this Ordinance may
be accomplished by sending written notification by certified mail to the mailing
address provided on the license application. The Town will consider said mailing
address the correct mailing address unless the Town Manager is otherwise




notified in writing by certified mail .
SECTION 32. Severability.

If any section, subsection, or clause of this ordinance is deemed to be
unconstitutional or otherwise invalid, the validity of the remaining sections,

subsections, and clauses will not be affected.

SECTION 33. Conflicting Ordinance Provisions.

All ordinances or parts of ordinances in conflict with the prov
ordinance are hereby repealed.

SECTION 34. Effective Date.

This ordinance will become effective

Council Member
Member

follows:

Larry Kiker, Mayor o
Herb Acken, Vice Mayor _
Tom Babcock
Jo List

Bob Raymond

day of 2009.

TOWN OF FORT MYERS BEACH,

Larry Kiker, Mayor

Anne Dalton, Esquire
Town Attorney
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